Scenario 1:  What is a governmental record?

You are the town manager in a town with a dysfunctional board of selectmen. Allegiances are always shifting on the five-person board, but one constant is that there are at least two warring factions at every meeting.

With your exquisite diplomatic skill, you have managed to maintain decent relations with all of the selectmen, each of whom seems convinced that you are always on his or her side. After every selectmen’s meeting, you receive e-mails from two or more selectmen expressing their outrage with each other’s actions.

You always reply separately, couching your response in terms suggesting that you support whichever member you happen to be corresponding with. You also keep all of the e-mails, figuring that you’ll never know when they might be useful.

All good things must come to an end. The local beat reporter, who has never been a fan of yours, has overheard enough conversations between you and the various selectmen to realize that you’re playing all sides against the others. On a hunch, one day he walks into your office with a written request for “copies of all e-mails between you and any selectman for the last six months.”

You are staring at your computer, where you have a folder titled “selectmen e-mails.” It contains both sent and received items. There are 273 e-mails in the folder.

1. What do you do?

2. Would the answer be different if you were a town administrator instead of a town manager?

3. Would the result be different if you had saved the messages on your home computer instead of the office computer?

4. What could you have done differently to avoid this situation?

Scenario 2:  What is a governmental record?
You are the town planner in a mid-size New Hampshire town. Ethel Livergood, whose 200-acre farm has been in the family for six generations, just died at the age of 92. She lived on the farm with various family members her entire life, and never married.  Everyone wonders what will happen to the farm, which has been inactive and increasingly run-down since her last sibling died ten years ago.

Rumors have been swirling that Ethel's heirs are planning to sell the property to a developer for a 100-lot subdivision. In fact, the rumors are true. Developer Sam Pillage and his partner, Henry Byrne, have a signed purchase and sale agreement for the property, and they have met with you twice, on a very informal basis, to get an understanding of your town's zoning ordinance, subdivision regulations, and hearing procedures. You have answered all their questions, but have remained appropriately neutral about the potential subdivision. They have asked you to keep all of the discussions confidential.

No application has been filed with the planning board, nor have Pillage & Byrne even approached the board about a conceptual consultation. For purposes of the following questions, assume that there are no planning or zoning statutes that bear on the answers.

1.  One day an abutter to the Livergood property, David Nimby, comes to the planning office and says, “I figure if anyone would know this, you would. Is there anything going on with the Livergood farm?” You reply, “I can't tell you.” He says, “Well, you're a public official, and if you know anything, you have to tell me. Has anyone talked to you about it?” 

What's your obligation?

2.  You still refuse to provide any information, so Mr. Nimby says, “All right, I would like to see you appointments calendar for the last month.” Your calendar does have the two meetings with Pillage & Byrne on it. It also has all of your personal appointments on it—nothing scandalous, but things you think are nobody's business. 

Do you have to turn over the calendar?

3.  Trying another tactic, Nimby says, “I am hereby requesting a copy of all documents provided to you within the last 60 days relative to the Livergood property.” In the second meeting with you, Mr. Pillage had shown you a preliminary subdivision plan for the property, stamped “confidential,” on the understanding that it was purely conceptual and was not for official consideration. You’re not sure he meant for you to keep it, but he didn’t take it with him when he left. It is still sitting (face down) on your desk.  

What do you do?

Scenario 3:  What is a meeting?
Because of a resignation, two of the three seats on your board of selectmen were up for election this year, and both seats were won by newcomers. Having been on the board for only a year yourself, you are now the veteran (and the chairman). You decide the entire board needs some training, so the three of you sign up for a Local Officials’ Workshop offered by the Local Government Center.

1.  Local resident Paul Pita, a fixture at selectmen’s meetings, asks whether you’re going to post notice of this “meeting” of the selectmen and allow others to attend.  He says, “This is the convening of a quorum of a public body for the purpose of discussing matters over which the body has jurisdiction. So it’s a meeting that’s open to the public.” 
What do you say?

2.  On the morning of the Local Officials’ Workshop, you meet the other two selectmen at town hall to carpool to Concord. Paul Pita is waiting for you there, and he objects to your riding together. “Obviously you’re going to be discussing public matters,” he says. “You all have to drive separately, or else let me ride with you.” 

Is he right?
3.  During a break at the Local Officials’ Workshop, the three of you go up to one of the speakers, an LGC staff attorney, and tell her about a specific situation you’ve been dealing with and ask her advice. She gives you her legal opinion and the four of you discuss it for a few minutes, but you do not make any decisions.

Is this permissible?
4.  The next time the three selectmen decide to attend an LGC workshop together, Paul Pita doesn’t try to stop you. Instead, he shows up at the workshop on his own and insists on attending.  He tells the person at the registration desk, “The Supreme Court has held that the Local Government Center is subject to the Right-to-Know Law, so anyone should be able to attend this program.”
Does he get in?
5. When you get home from the workshop, you start reading through the materials and discover a statement that towns are not permitted, in most cases, to plow private roads. This comes as a shock, and you send an e-mail to the other two selectmen stating, “No reply needed, but we should discuss this at the next meeting.” Nevertheless, both of the other selectmen do reply, and a lengthy colloquy ensues about the road-plowing policy.

Any problem? 

Scenario 4: Minutes
As secretary to the selectmen, you prepare the minutes of the board meetings, which are held the first and third Tuesdays of the month. You typically record the meetings on your tape recorder, then transcribe them over the next few days as you have time, and present a draft to the selectmen for review and approval at the next meeting. After the minutes are approved, you post a copy on the bulletin board in the town hall.

One Wednesday morning, Gary Gadfly comes to the selectmen’s office and asks why the minutes from the previous week’s meeting (eight days ago) have not been posted. You say, “I have a draft of the minutes, but the board hasn’t approved them yet.” The draft minutes are sitting on your desk. The following discussion ensues:

Gary:  “They’re required to be posted within five business days. That was yesterday.”

You:  “Well, I can’t post them until they’ve been approved.”

Gary:  “Okay, then I would like to examine the draft minutes. I have a right to inspect them under the Right-to-Know Law.”

You:  “I’m sorry, but I’m not allowed to release them until they’re approved.”

Gary:  “Then I would like a copy of the tape you used to prepare the minutes.”

You:  “No, that’s for my personal use. I don't have to give it to you.”

Gary leaves, visibly upset. At next Tuesday’s meeting the minutes are approved, with some minor changes. You make the changes immediately after the meeting.

The next morning, Gary returns and complains, “You still haven’t posted the minutes!” 

You say, “I didn’t get to it yet, but I can give you a copy of the approved minutes.” He takes them, thumbs through them, and takes issue with several items.

“These minutes are phony!” he says. “I want the original draft, and I want a copy of the tape!”

“I’m sorry,” you say. “I shredded the original draft, and I recorded over the tape.”

Gary leaves in a rage. A week later, he files a lawsuit under the Right-to-Know Law against you and the town.  Who wins on each of the following claims?

1. Failure to post the draft minutes on the bulletin board within five business days.

2. Refusal to provide the draft minutes upon request.

3. Refusal to provide a copy of the tape (first request).

4. Failure to post the approved minutes promptly.

5. Destruction of the original draft and recording over the tape.

Scenario 5:  Non-public session
Your five-person board of selectmen has been operating with four members for several months because of a resignation and the inability of the remaining four members to agree on a replacement. At the end of one of your regular meetings, Selectman Brown makes a motion to “go into non-public session pursuant to RSA 91-A:3 to discuss a personnel matter.”

Suspicious of his motives, you demand to know what the personnel matter is. He says, “I don't want to discuss it in public. That's why I made the motion.” You then object to the motion, stating, “We can't do this. It wasn't on the agenda.”  Chairman Black overrules your objection and asks for a second. Selectmen White seconds the motion, and the chairman calls for a vote. By a show of hands, the motion to go into non-public session passes 3-1, with you voting against.

Everyone leaves the room except for the selectmen, the board's secretary, and Susan Brown, who is the daughter of Chairman Black and the wife of Selectman Brown. She has been one of the candidates to fill the vacancy; you have opposed her because you've feared she would be too easily influenced by her father and would intimidate her husband. Fortunately, the fourth selectman, White, has consistently supported your position.

You object to Susan Brown’s presence, but the chairman again overrules your objection.

As soon as the non-public session begins, Selectman Brown nominates his wife to fill the vacancy on the board.  To your dismay, Selectman White, your longtime ally, quickly seconds the motion, and Chairman Black calls for a vote. As you stammer and sputter in disbelief, there is a 3-1 vote to approve the motion, with no discussion.  Brown then moves to seal the minutes permanently, White seconds, and the vote is approved, 3-1. After a vote to return to public session, a few citizens return to the meeting room, and Chairman Black announces that Susan Brown is the new member of the board of selectmen.

That night, you write a furious letter to the local paper, documenting the board's numerous violations of the Right-to-Know Law.

How many violations can you identify?
Scenario 6:  Request for records
You are the secretary to the selectmen in a small town. You receive an e-mail one day from a reporter for a local weekly newspaper. She is writing an article about issues that selectmen in area towns are dealing with, and she asks you to send her copies of the selectmen’s minutes for the last three months. It is a simple request, and you have all of the minutes readily available in a Word folder, so you e-mail them to the reporter.

Soon afterward, you start getting increasingly demanding requests from the same reporter. She asks you to send her minutes of all future selectmen’s meetings within one week after each meeting. Then she asks for minutes of all meetings going back one year, then five years, then ten years. Then she starts asking for background information on various matters referred to in the minutes. Soon the situation is spiraling out of control.

How do you deal with the following:

1. In response to her request for minutes of future meetings, you initially tell her she will need to make a separate request after each meeting. She says she can’t do that, because she doesn’t necessarily know when the meetings are. She says it’s up to you to send the minutes as soon as they’re available.

2. You no longer have electronic copies of the older minutes. They are on a backup disc somewhere, but it would be an ordeal to track them down and retrieve them. However, you have paper copies of all minutes going back forever. You offer to let her make copies of these minutes—but she will have to come to town hall and copy them, because you don’t think you should have to copy and mail them yourself. She says that is unacceptable—she wants electronic copies e-mailed to her.

3. She finally agrees to come to town hall to get copies of the minutes. When she gets there, you tell her it will cost 50 cents per page. She flips. “Look,” she says, “even in this one-horse town, you must have a scanner. Are you telling me you couldn’t scan those minutes onto a disc for a fraction of that cost?” The truth is that you do, and you can, but at this point, you’re in no mood to do any more than what is absolutely required.

4. Change the facts slightly. You actually do have the records in electronic form and could easily give them to her on a disc, but you don’t want to. You would rather make her pay for paper copies.
5. The next time she comes in, she brings a portable photocopier with her, and says she’ll copy the records herself, rather than pay your “extortionate rates.”

Scenario 7:  Non-public session
You are a selectman in a town that acquired a piece of undeveloped property by tax deed several years ago. At last year’s town meeting, the town voted to authorize the selectmen to sell the property.  A local resident, Will Byer, has expressed an interest in the property, and at a previous meeting, the selectmen authorized the town administrator to enter into preliminary negotiations with Mr. Byer.

This week, the agenda for your board of selectmen’s meeting includes an item, “non-public session to discuss possible sale of real estate.”  When the time comes, a motion is properly made and seconded “to enter non-public session under RSA 91-A:3, II(d) to discuss a possible sale of real property.”  On a roll call vote, the motion to enter non-public session is unanimously approved, and everyone leaves the room except the board, the secretary, the town administrator, and Mr. Byer.

The chairman explains to the rest of the board that the town administrator has been negotiating with Mr. Byer, but has reached a point where the board needs to be involved. After an hour of hard negotiations with Mr. Byer, the parties reach an agreement and the board votes to direct the town attorney to draft a purchase and sale agreement.

Any problem?
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